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1. ADOPTION OF LAWS UNDER EMERGENCY PROCEDURE AND 


ABSENCE OF PUBLIC DEBATE AS A SYSTEMIC PROBLEM 

The Council has followed up and analyzed the adoption of judicial laws in 2008 and the consequences arising out of these laws. As the consequences are very serious for the work of one of the branches of power, which has been established not only by the Council but also by the European Union and the Council of Europe, the Council will deal in this report primarily with the procedure and way of adoption of judicial laws, their contents and discordance with international standards, the Constitution and other systemic laws, and relevant subordinate legislation. 

The Constitution clearly stipulates that the rule of law is achieved, inter alia, through the separation of powers, as well as through the observance of the Constitution and the law by the branches of power. The Constitution also states that the regulation of power is based on the division of power between the legislative, executive and judicial branches, and that the relationship among these three branches of power is based on their balance and mutual control.

The Rules of Procedure of the National Assembly prescribes, on the basis of the Law on the National Assembly, a special procedure for the adoption of laws, and the procedure for the adoption of laws under emergency procedure is prescribed as an exception. An authorized proposal maker (each deputy, the Government, the Assembly of the Autonomous Province or a minimum of 30,000 voters, and the Ombudsman and the National Bank of Serbia have the right to propose laws within their jurisdiction) submits, together with the law proposal, a relevant argument that must contain an explanation of basic legal institutes and particular solutions, an estimate of the funds required for the implementation of the regulations and the reasons for the adoption of the law under the emergency procedure if this procedure is proposed. The emergency procedure is, as we have noted, exceptional and it can be applied for the adoption of laws governing issues and relations resulting from circumstances that could not have been predicted, and the failure to adopt a law under emergency procedure could cause adverse consequences to human health and life, the security of the country and the functioning of agencies and organizations, and for the purpose of fulfilling international obligations and harmonization of legislation with the European Union. 

However, an analysis of the work of the Parliament has clearly shown that the adoption of laws under emergency procedure has become a rule. In the period from 1991 to 2012, 865 laws were adopted under emergency procedure, which means that, on average, every other law had the label "urgent". The Government was the proposal maker in 820 cases. In the period from 1991 to 2000, 25 laws were adopted annually under emergency procedure on average, while in the period from 2001 to 2012, 51 laws were adopted annually under emergency procedure on average. The current composition of the Parliament has the largest number of laws adopted under emergency procedure, and it is interesting that in the period April-June 2014, out of 30 adopted laws, only one was not adopted under emergency procedure.

 The Constitution stipulates that judicial power is independent, but the judicial power is not in a position to propose either the adoption of laws or amendments to laws. It is true that the High Judicial Council and the State Prosecutorial Council have the opportunity to give their opinion on the amendments to existing laws or on the adoption of new laws which regulate the status of judges or prosecutors, the organization and work procedures of the courts / prosecutors’ offices, as well as other systemic laws relevant to both the judiciary and prosecution. But these competencies are weak instruments of protection against the adoption of poor regulations on the judiciary, particularly with the compromised composition of the High Judicial Council and the State Prosecutorial Council. 

The Anti-Corruption Council does not have the opportunity to contribute to law-drafting processes either, because, except for a few rare examples of public debate in which the Council participated mostly on its own initiative, we are not informed that certain laws are being amended or adopted. We would like to note that when the Government acts as the authorized law proponent, and it is a law that significantly changes the regulation of a certain issue or regulates an issue in which the public is particularly interested, public debate is obligatory before the Government submits a proposal for such a law to the Assembly.
 These provisions are provided for by the Government Rules of Procedure, but the Government tolerates noncompliance with these provisions, even when it comes to highly important systemic laws, such as the 2008 set of judicial laws and their subsequent amendments. 

The Council tried to influence the adoption of the 2008 set of judicial laws by organizing a round table with a public debate on these laws. The session took place only shortly before the decision-making in the Assembly as it could not have been held earlier, because no formal public debate had been foreseen and because the laws were being adopted under emergency procedure. ‘Our’ public debate was very well attended; there were university professors, representatives of the Judges’ Association of Serbia and the legal profession, and individual judges and prosecutors. The conclusion from this public debate was that actual public debate had not been held at all, and that the set of laws had to be withdrawn from the Assembly for the purpose of a public debate, especially because of vague provisions on the composition and election of the members of the HJC and the SPC, passing the decision on the number of judges, re-election of judges and prosecutors and a new network of courts and prosecutors’ offices. On that occasion, the Council warned of a possible delay in work, but the conclusions from this public debate were accepted and the set of judicial laws was passed under emergency procedure at the end of 2008, and its application began at the end of 2009, when the re-election was held. It became clear then that the laws were not good and that the reform would not result in an independent, professional and efficient judiciary with judges who had proved their quality in the previous period. 

This set of laws has repeatedly been amended, but it has not reached the required quality yet, because "what is born with a hump shall not be rectified by time."

The judiciary is a very sensitive branch of power which controls the other two branches by controlling of the rule of law; any irresponsible, unprofessional and hasty change made by the other two branches of power in regulations regarding the judiciary, or the judicial system in general, may cause delay and inefficiency in the work of the judiciary, leading the whole judicial system to chaos. 

The Council believes that the judiciary has not fully recovered from the faulty "reform" and backlog yet. And according to the public survey "Perception of the Contents of Chapters 23 and 24 of the Negotiations on the Accession of Serbia to the EU"
, 84% of the population think that the judiciary is inefficient, 83% of the population believe that the judiciary is dependent on political and other interest groups, and 82% believe that the judiciary is biased. Consequently, 71% of the population do not trust the courts in Serbia. On the other hand, the Government has again managed to pass some laws without public debates and under emergency procedure, which has created total chaos in the judiciary, as the courts have not worked for three months now. The lawyers' strike since October 2014 has led to the postponement of 120,386
 court proceedings, and these data clearly indicate that this year will end with an enormously large number of pending cases. 

2. INTRODUCTION OF THE PUBLIC NOTARY SYSTEM 

2.1 
The Law on Public Notary Service

The Council does not analyze the need for the adoption of this Law at this time, but if this Law allows citizens to exercise their rights more easily and more quickly, at lower costs than they have to date, and without any damage to the state, the Council welcomes the adoption of this law. 

2.2 
Adjusting Provisions of the Law and the Rulebook to Certain Public Notaries 

The Law on Public Notary Service (hereinafter referred to as LPNS) was adopted in 2011, amended in 2012 and 2013, and finally amended in 2014 under emergency procedure. The Council need not speak about the quality of the law, since the fact that the law had been changed three times before being implemented clearly indicates that the Government was adjusting the law to some future notaries because of which the Notary Office began working even before the requirements for it were met. Not only was the law amended and adjusted, but the previous composition of the Notaries Public Board of Examiners was changed, and the Rulebook on the Notary Public Examination was amended so as to mitigate significantly the criteria for passing the examinations and the evaluation of candidates. Before this mitigation, the Board of Examiners had been doing its work very seriously and demanding quality, so that the passing rate was quite low, and the candidates passed the exam with much lower grades. With the amended Rulebook and the new composition of the Board of Examiners, the passing rate increased and candidates got better grades. Before the Rulebook was changed, the requirement for passing the examination was that a candidate had to get all passing grades (a candidate could not pass the examination with a bad grade), whereas after the change, each candidate who did not get bad grades from the majority of the Examiners passed the examination. 

According to the Council, there is the possibility that in the election of notaries (as it is with the re-election of judges), it was not their quality that was decisive; rather, their affiliations, which have nothing to do with quality, were of crucial importance for the election, and there is even the possibility of corrupt collusion.

 2.3. 
Selection, Appointment and Commencement of the Work of Notaries 

The Ministry announced a competition for the appointment of public notaries
 according to which the candidates were allowed to apply exclusively at their local government units where they have permanent residence. It is absolutely illogical to determine selective requirements for the appointment of notaries when the law also prescribes the possibility that candidates can apply at all local government units. The outcome was that nobody applied at certain local government units and that these units have no notaries now. 

The Minister appointed a Commission to make proposals for the first 100 candidates for public notaries (hereinafter referred to as: the Election Commission); the Electoral Commission consisted of three members, while one of its members was also a member of the Notaries Public Board of Examiners. The Election Commission had to work in accordance with the Law on Public Notary Service, but in some aspects of its work, it acted against this Law. The Law prescribes that the selection among several candidates would be based on their achievements on both the Bar Examination and the Notary Public Examination, the types of legal work they have performed, and the results they have achieved in their work, but without any established standards for the application of the aforementioned criteria. No criteria were specified by a by-law either. Under such circumstances, the Board of Examiners interpreted the cited provision creatively and created its own scoring system,
 using both the legal criteria as well as the criteria established by the Board, without any legal basis. The Board of Examiners also took the liberty to use the candidates' ability to provide office premises and equipment in due time as a criterion (which according to the Law cannot be considered a criterion but a mandatory requirement for which candidates are supposed to submit proof of the existence of premises and equipment, and a proof of funds required for this purpose), and included argumentation and explanation as to why they would like to become notaries public, and whether they are able to obtain necessary office premises and equipment in due time. The impression of the members of the Board of Examiners was also influenced by the reasons why the candidates were willing to give up their current careers, and consequently, private bailiffs were evaluated negatively because they wanted to give up important legal work, which is at the same time very lucrative financially, after only a few years of working. 

When we consider the fact that, after the amendments to the Rulebook of Notary Public Examination and the change in the composition of the Board of Examiners, the passing rates as well as the average grades of candidates increased significantly, that the Election Commission favoured candidates with better grades on the Notary Public Exam, and that it prescribed a discretionary right to itself to incorporate its personal impression as part of the assessment with 11% of the total number of points, we conclude that the selection of the first 100 public notaries was compromised.

 On the basis of this kind of work of the Election Commission, a proposal for the appointment of 93 public notaries was submitted to the Minister. 

The application of the Law was postponed on several occasions in order to implement a quality public notary system, but still, the public notary system was not adequately implemented. Notaries were elected on 01 August 2014 and had already started working on 01 September 2014. A total number of 93 public notaries were elected, instead of 100 as required by the Law on Public Notary Service, and these 93 public notaries have established the Chamber of Public Notaries contrary to the Law, which clearly requires 100 appointed public notaries for the establishment of a chamber of public notaries. The question is whether they all have managed to provide adequate premises and equipment, in the period from the moment of their appointment to the date of the commencement of their work, as well as to insure themselves against liabilities, which is required by the Law. The Ministry could not verify this either, especially when we take into consideration the fact that the provisions from the Rulebook Proposal on the Requirements for Notarial Activities
, which was prepared by the working group for drafting the Law, were not adopted. These provisions stipulated a commission-performed control of the fulfillment of the requirement, which should have been carried out before the commencement of the work of a notary public office. Adequate control has not been provided yet. 

The Ministry of Justice did not cooperate with the Council in the process of gathering the aforementioned information, and consequently, the Council appealed to the Commissioner for Information of Public Importance; however, the Ministry did not submit the information before the adoption of this report. 

2.4. 
The Law on Public Notary Service and Systemic Laws 

According to the Law on Public Notary Service, public notaries are given much greater rights than arises from comparative standards, the Constitution and systemic laws, and notaries have a much greater authority than courts used to have. 

The main activity of the Public Notary Service, as a public service, is to prepare and issue public documents on certain legal transactions, statements, and facts underlining certain rights. 

Which documents are considered "public" is not determined by the Law on Public Notary Service; rather, this must be determined by systemic laws, which in the system of their regulation specify which documents must have a public form and which documents must be both drawn up and certified or just certified by a court, or, now, by a notary public.  

Thus the Law on Public Notary Service cannot proclaim certain activities or documents as public if their public qualification is specified in a systemic law.  

However, this Law contains provisions that are contrary to systemic laws, so that many activities are proclaimed to be public documents, public records, public minutes, although they are not public according to the provisions of systemic laws. 

2.4.1. 
The Law on Public Notary Service and Companies Law 

A) Article 86 of the Law on Public Notary Service prescribes that minutes of a founding meeting, as well as minutes of the second shareholders' meeting of a joint-stock company with more than 100 shareholders, and minutes of sessions of some other joint-stock company body when this body regulates business companies and decides upon matters within the competence of the Shareholders’ Meeting of a company (there is no limit of 100 shareholders), shall have the form of a notary public record. Paragraph 3 of this Article provides for the participation of a notary public in drafting the above-mentioned minutes and that the provisions regarding the certification of decisions of management bodies be adequately applied to the minutes in accordance with the Law. 

 None of the Articles of the Companies Law (Article 363 deals with minutes of joint-stock companies) provide for either the public form of minutes kept during meetings or any form of organization of business companies, nor for the possibility of the presence of third parties at meetings except for shareholders. Those who know that board members and shareholders of companies are given a great opportunity to choose whether to hold a meeting or not; to freely agree upon the agenda among the shareholders; and to freely negotiate and regulate mutual relations between the founders with regard to future operations, and those who know the competences of shareholders' meeting, which mainly relate to discussions on business strategy, financial strategy and the standing of the company, would clearly understand that minutes from such meetings cannot have the form of a notary public record, because there is no need for that. Minutes do not have, nor should have, the form of a public document, because shareholders' meetings discuss only issues of concern to shareholders or members of the company (business operations, finances, management election, etc.). To make the discussions of shareholders' meetings public would mean to make everything that a company plans available, and this would allow third parties, including public notaries, to trade in confidential information, which is a serious problem in today's business world because of the seriousness of the subject of such trade.

 Accordingly, minutes are not public - they are non-public minutes of companies and they cannot become mandatory notary public records, because requiring something to be in the form of a public document, a public record or public minutes, must be provided for by systemic regulations that regulate this field systemically. Minutes are only a written document that records the adopted agenda and how the discussion was held about it. 

To proclaim minutes of shareholders’ meetings a public document through the mandatory record-keeping by a notary means preventing property owners from peacefully enjoying and using their property without any participation of third parties. This regulation is contrary to the part of the Companies Law which protects companies against disloyalty, competition and trading in information ("special duties towards companies" regulated by the aforementioned Law, beginning on Article 61). This Article of the Law on Public Notary Service is contrary to Article 1 of Protocol 1 of the European Convention on Human Rights, which protects peaceful enjoyment of property by all the owners, protecting them from harassment by the government and other parties. 

This is contrary to Article 58 of the Constitution, which also guarantees peaceful enjoyment of property. 

B) Article 96 of the Law on Public Notary Service provides for that a notary public certifies decisions of management bodies made during a session, and while certifying them, the notary public must verify whether the decision has been passed, when, and whether the described course of the session indicates that the passed decision is final. This means that the notary public is given the right to asses the course of the session on the basis of which the decision has been made, which again means that the notary public interferes with the course of the shareholders’ meeting and the validity of the decision; and then, by certifying the decision of the management body, the notary public gives publicity to this document. However, when we consider the whole text of the Law and the provisions of the Companies Law, it follows that the certification has not been foreseen for all decisions of management bodies and that only signatures of decisions are certified, not their contents. The participation of notaries in the decision-making of shareholders’ meetings should be completed only by the certification of the signature(s) on the decision. If it is accepted that a decision of a shareholders’ meeting should become a public document because a notary public has certified the signature and also the permissibility and validity of such a decision, and not only its signature, then the dissenting shareholders would have a serious problem, because they would not be able to use the provisions of Article 376 of the Companies Law which enables dissenting shareholders to file a suit with a competent commercial court in order to refute such shareholders’ meeting decisions. Challenging shareholders’ meeting decisions and a request for the annulment of public documents are two different procedures, from the parties involved to the statement of the claim. The certification of a signature does not interfere with the essence of the document, and a notary public record is not created. This means that the decision does not become a public document, and therefore it can be challenged in court in accordance with the Companies Law.

2.4.2. 
Law on Public Notary Service and Law on Certification of Signatures, Manuscripts and Copies Versus Laws Regulating Binding Contracts, Hereditary Contracts and Statements, Family Contracts and Statements
A) Article 82 of the Law on Public Notary Service regulates legal transactions that must have the form of a notarial record and provides that these legal transactions do not have legal effect unless they are made in the form of a notarial record.

These legal transactions include all contracts concluded between spouses or de facto spouses on property relations and mutual property, contracts on legal support, contracts on the use of immovable property of persons who are incapable of doing business, on gift promises, cession and distribution of property during a lifetime, on lifelong support, and on all other legal transactions which, according to the Law, must be concluded in the form of a notarial record.

This wide determination of obligatoriness of notarial records is only for the purpose of enabling notaries public to have a larger scope of work and higher earnings. Specifically, according to systemic laws, many of the contracts referred to in this Article are not foreseen to be in the form of public documents; rather, only the certification of signatures is foreseen, which means that they do not require taking notarial records, which includes the writing of the record, evaluation of the contents of the legal transaction, and instruction of the parties by notaries public. 
Up to 3 legal transactions where notaries public are obliged to take notarial records are provided for in the countries in the region, on whose regulations the Government allegedly relied upon while drafting the Law (and this is the case only with transactions which deaf persons or persons without full legal capacity are involved, which is indeed justified), while there are nine such legal transactions in Serbia.
If contracts, agreements and statements in the light of this Article become public documents, it will be a major problem for parties, because public documents cannot be refuted under the same procedure as contracts, agreements and statements.

B) Article 83 of this Law confuses parties, as Paragraph 2 of this Law indicates that certain legal transactions, specifically contracts, bequests and statements written in the form of notarial records, have the same probative force as if they were made in court or by administrative bodies, or as if they were certified by a court or an administrative body. It follows from this regulation that these documents must be in the form of notarial records, although only the certification of signatures is required according to the provisions of relevant systemic laws. In this way the Law on Public Notary Service does not allow lawyers and citizens to independently draw aforementioned contracts, bequests and statements which are only to be certified by a notary public, court or administrative body. Legal transactions referred to in Article 83 do not have a public legal nature, so there is no need for them to be drawn up by a notary public and given legal force if they are only made in the form of notarial records, when it is sufficient just to have the signature(s) certified, and they acquire legal effect on the basis of this certification.

C) In the light of the previous Article 92 of the Law on Public Notary Service, and now in the light of the provisions of the Law on Certification of Signatures, Manuscripts and Copies, the certification of non-public documents implies the obligation of a notary public to certify documents if they are signed by all parties in a legal transaction. Notaries public are not responsible for the contents of the document and they are not obliged to determine whether the transaction is valid. The term "obliged" means that notaries public are not obliged to do it, but that they are allowed to check the contents if they so desire. This should be amended to clearly state that notaries public are not only not obliged to check the content of documents whose signatures they certify, but that they are not allowed to do it.

D) Article 93 provides for the certification of non-public documents (solemnization) by which a notary public certifies documents by confirming that the contents of the documents are in accordance with the law, that they correspond to the will of the parties and that the parties have personally signed them, and these documents are different from the documents where only signatures are certified, and consequently, such certification may be called a sui generis certification. This can be applied only if systemic laws provide for it. Consequently, solemnization cannot be applied in the case of ordinary certification, and notaries public cannot assess the contents, permissibility or validity of such documents.

2.5. 
Financial Aspect of the Introduction of the Notary Public System
The Law on Public Notary Service did not provide for, at the time of the adoption and entry into force, that notaries pay a part of their revenues into the budget of the Republic of Serbia, although the Republic of Serbia entrusted them with certain public powers. Let us recall that a European notary public must return to the state a much higher percentage (80% in France) based on the transfer of public powers. Amendments to the Law on Public Notary Service (Official Herald of RS, No. 121/2014, at the request of the lawyers and due to their strike) provide for that notaries public pay 30% of their fees without VAT to the state. This was done without any clear standards or criteria on the basis of which the percentage was determined, which arouses a suspicion that it was a discretionary Decision of the Minister.

The tariff at which notaries public calculate the costs and their fees cannot be the decisive factor in the relation to the expenses of citizens, as the problem was created because citizens cannot draw up non-public documents themselves, even though, up to now, many citizens have drawn up all kinds of contracts and bequests without the help of lawyers or any other officials. The question is why the Government now finds that non-public documents must be drawn up by notaries public (granting monopoly to notaries public), i.e., why the Government wants the already impoverished citizens to pay for something they can do themselves free of charge.

2.6. 
European Trends

In 2011 the European Court of Justice established that the fact that notaries public are vested with public powers does not mean that they are exempted from competition. The 2011 Decisions of the European Court of Justice
 determined that the fact that notaries carry out the solemnization of legal documents and that they have other prerogatives does not render them immune to competition, and therefore other qualified persons must be allowed to perform activities entrusted to notaries. This has created an opportunity for lawyers to carry out some of the activities performed by notaries public.

3. 
BAILIFFS
A Bailiff is a natural person appointed by the Minister of Justice to carry out, as an official, enforcement within the limits of an enforcement decision, and to exercise other public authorizations vested in him or her according to the Law.

Both bailiffs and courts can carry out enforcements, and it is a matter of the discretionary decision of the enforcement creditors who they are to address. However, the Law prescribes one exception, and that is that only private bailiffs act in cases of the collection of fees for utility and similar services (hereinafter: utility cases). The Law prescribes that, in these cases, bailiffs allow enforcement (which is otherwise the exclusive jurisdiction of the court) and carry out the enforcement.

It is specifically in these utility cases that the Council has noticed many opportunities for corrupt operations.

3.1. 
Frequency of Engagement of Bailiffs in the Enforcement of Stale Claims
Owing to complaints of citizens, the Council has noted frequent passing of conclusions allowing enforcements and on the bases of which enforcements of claims in stale utility cases are executed. The Council indicates that the provision of the Law stipulating that a complaint to a conclusion of a bailiff does not delay the enforcement
 creates a greater risk of abuse, rather than increasing the legal certainty of the execution of contractual obligations. The Law sufficiently protects the speed of enforcement by prescribing that the Court Panel to which the bailiff submits documents together with the draft of the Decision on the complaint decides upon the complaint within five working days as of the receipt of the complaint. The fact that there is a short deadline for the submission of a case file significantly accelerates the procedure, so there is no fear that claims will be jeopardized and that the legal procedure will be slowed down if the complaint has a suspensive effect.

During the previous examination of the proposals for enforcement in utility cases, some problems were noticed. A bailiff is obliged to carry out a preliminary examination of the permissibility and integrity of proposals for the enforcement
 and to reject impermissible and incoherent proposals by a conclusion. Before starting the procedure, public utility companies at the level of the City of Belgrade are obliged to inform in writing the users of utility services about the amount of the debt and the deadline for payment of the said amount, which cannot be less than 15 days.
 However, when it comes to cases in which payment of stale claims were requested, it was noticed that utility companies did not submit any proof of the legitimacy of the claims. Drafting a conclusion which allows the enforcement without any adequate proof that the debtor has been informed about the legitimacy of claims is a violation of the Law, because the proposal for such enforcement is incomplete.
3.2.
Failure to Implement the Law on Public Procurement and Pressures of the Chamber of Bailiffs on Public Utility Companies
According to the Council, a specific problem with the engagement of bailiffs is the failure to implement the Law on Public Procurement. The Law on Public Procurement provides for procurements to which this Law is not applied, and which does not include bailiffs’ services
. On the other hand, it is explicitly prescribed that the subjects of public procurement include services and legal services
, and bailiffs’ services are certainly services of a legal nature. Thus, utility companies are obliged to apply the provisions of the Law on Public Procurement. The Public Procurement Administration (hereinafter referred to as the Administration), which the legislator stipulated to be an organization whose obligation is to provide opinions on the interpretation and application of the provisions of the Law
, has taken an identical position. Accordingly, when they engage bailiffs, utility companies are obliged to apply the Law on Public Procurement.
Public companies, as well as all other users of bailiffs’ services, pay an advance payment to bailiffs, which is returned if the collection of debt is successful. The amount of an advance payment is definable and all bailiffs must calculate it equally. If the advance payment were obligatorily returned regardless of the outcome of the enforcement, the public procurement could fail, but since its return depends on the success of the enforcement, public procurement procedure is mandatory due to the economic issue.

 The Chamber of Bailiffs took a wrong view of the Code, believing that the Law on Public Procurement does not apply to the engagement of bailiffs. This provision is an abuse of the Chamber's power, as the Code of Professional Ethics cannot derogate legal provisions.

By doing so, the Chamber of Bailiffs, consisting of bailiffs, abuses its position, prevents the proper and lawful operation of public utility companies, and creates an open space for corruption.

3.3. 
Uneven Distribution of Cases

Although legally bound to abide by the provisions of the Law on Public Procurement, public utility companies have been led in a situation in which they have to choose between the non-compliance with the Law on Public Procurement on one hand, and the possibility that their claims become obsolete, on the other hand. 
Failure to comply with the Law on Public Procurement is reflected in the engagement of bailiffs without the application of the aforementioned Law, i.e., they are engaged directly through a bilateral contract. Invitations to tender or calls for entering a negotiation procedure are either announced but bailiffs do not appear, or are not announced at all due to the aforementioned bailiff’s failure to appear.
Naturally, one problem leads to another, and the described situation has led to the formation of an even more corruptive system. As stated earlier, utility companies hire bailiffs according to the rules dictated by the Chamber so that their claims do not become obsolete. But, as no other standard, except for the Law on Public Procurement, which is not respected, regulates the method of the election of bailiffs and the number of cases allocated to each bailiff, room for immeasurable corruption has been created. The selection of bailiffs and the number of cases bailiffs are allocated depends on the personal preferences of the directors of utility companies.
Since in certain parts of Serbia there are no bailiffs, or there are a few of them due to the relatively recent introduction of the system, the Council in this report provides examples of possible corruption in the City of Belgrade (city and suburban municipalities). During the examined period, there were 69 bailiffs registered in the Chamber for the aforementioned area
. There are over 20 public companies or business companies providing utility or similar services on the territory of the City of Belgrade, and the survey included six large companies: PUC "Infostan" Belgrade
, "Telekom Serbia" a.d. Belgrade
, "Electric Power Distribution - Belgrade" d.o.o. Belgrade
, PUC "Parking Service" Belgrade
, PUC "City Market" Belgrade
, and PUC "Funeral Services" Belgrade
.

The Public Utility Company - PUC "Infostan" did not apply the public procurement procedure. The Chamber warned the PUC "Infostan" that if they announced a tender for the participation of bailiffs in a public procurement procedure, the Chamber would file a request for the protection of the rights of bidders, which would prolong the procedure of the election of bailiffs and create the risk that the claims become obsolete. For the purpose of hiring bailiffs, PUC "Infostan" submitted to the Chamber the requirements bailiffs must meet, and these requirements were met by all the bailiffs. Therefore, in 2012 the PUC "Infostan" engaged 25 bailiff offices, and as the number kept on increasing, the company is working now with all 69 offices. There is the unusual additional criterion for the distribution of proposals for the permission of enforcement, which involves the success of the enforcement, and considering the submitted reports on the collection of claims. Since the enforcement largely depends on the financial situation of the debtor, which is beyond the influence of bailiffs, this criterion is open to abuse. This is evident from the 6,057 cases allocated to one bailiff (advance payment of Dinars 30,647,109.60 paid) in comparison with 1,012 cases allocated to another bailiff (advance payment of Dinars 4,868,801.75 paid), and both bailiffs were appointed on the same day (09 May 2014)
. Subsequently appointed bailiffs got fewer cases, and the number ranges only up to 142 cases (advance payment of Dinars 610,742.96 paid).

The Public Utility Company "Telekom Serbia" did not apply the Law on Public Procurement. Allegedly, the initiation of the procedure is automated and relevant software allocates cases to competent bailiffs evenly. Taking into account the increasing number of bailiffs over time, the number of cases varies from 3,945 to 51 cases.

The "Electric Power Distribution - Belgrade" company (hereinafter referred to as EPDB) did not implement the procurement procedure, since the Chamber obstructed the tender announced by the Electric Power Industry - EPS Supply Department. The Chamber filed a request for the protection of bidders before the expiry of the deadline for submission of bids, whereby the EPS Supply Department were faced with the problem that their claims could become obsolete. At the end of 2012, EPDB allocated cases to 20 bailiffs linearly, and after having analyzed the results of the first collection of debts, they established the criterion for the allocation of cases according to the results achieved. The total number of allocated cases (excluding cases from 2014 which are still pending) is 41,610, and one bailiff was allocated 16,606 cases (advance payment of Dinars 65,921,800.32 was paid) and the lowest number of allocated cases was 4 (advance payment of Dinars 52,610.40 was paid). The Deputy Director is authorized to decide on: the engagement of bailiffs for the purposes of debt collection for consumed electricity in the category of "wired transfer consumption" and in the category of "households"; the allocation of cases to bailiffs; and the number of bailiffs
. Bailiffs interested in cooperation with EPDB address themselves to the Deputy Director, who decides on their engagement. If the cooperation with a bailiff is approved, a relevant power-of-attorney is made upon the order of the Deputy Director and then signed by the Director.

The PUC "Funeral Services" neither chose nor hired any bailiffs; it hired court bailiffs designated by the competent court in charge of enforcement. Representatives of the company explained that it is "a specific company", and they have no claims on the basis of authentic documents for utility and similar services, but they charge "ordinary debt". "Funeral Services" cooperates with a law office which represents it before a court in litigations in which they prosecute debtors, and since a verdict is an enforceable document, imposing the enforcement can be carried out through the court. The Council finds this system of the elusion of mandatory provisions of the Law on Enforcement and Security through lawyers and litigations a very creative way of flouting the Law.

The PUC "Parking Service" did not apply the Law on Public Procurement and allegedly took the position that a power-of-attorney should be given to all bailiffs. However, 1,869 cases were allocated to nine bailiff offices, out of which the largest number of cases was 735 per office (advance payment of Dinars 3,509,986.08 was paid), and the lowest number was only three (advance payment of Dinars 14,400.00 was paid).

The PUC "City Market" did not apply the public procurement procedure on the grounds that they had consulted with the founder (the City of Belgrade), other public utility companies, and the Chamber, and on that occasion it had been noted that there was no well-defined criteria for the selection of bailiffs. The Company engaged only one bailiff, who was allocated 58 cases (advance payment of Dinars 894,747.43 was paid).

Therefore, none of the companies conduct the procurement procedure. Cases are not distributed evenly, the management of the companies are in a position to choose bailiffs (or only one) based on their own preferences, and sometimes it happens the Law on Enforcement and Security is also flouted. All this leads to the creation of a group of privileged bailiffs.

3.4. 
Bailiffs’ Revenues
Bailiffs are vested with the performance of certain state powers, namely to carry out enforcements, which used to be the exclusive jurisdiction of the court. Rewards and fees are paid to bailiffs in accordance with the tariff prescribed by the Minister for activities for which court fees used to be charged, and bailiffs pay tax only. Since bailiffs do not compete with each other because of their exclusive territorial jurisdiction and their limited number, and with regard to utility cases they are monopolists, their position is very privileged, and high tariffs allow them to make a high profit. Nevertheless, there is no rule which provides that bailiffs be obliged to pay a part of their remuneration into the budget of the Republic, although they are vested with public powers; rather, they pay tax only, like all other entrepreneurs. Consequently, the Minister has enabled them to make a high profit, while the state gets nothing in return for vesting them with public powers.

4. 
CONCLUSIONS AND RECOMMENDATIONS

1.
The Council has found that the proposals from the Council’s 2012 and 2014 Reports have not been accepted, because the measures proposed in them have not been taken; therefore, the Council still insists on these proposals since the proposals comply with both the 2014 Report on the Progress of Serbia of the Council of the European Commission
 with regard to the opening of Chapter 23, and the "Risk Assessment of Misconduct and Corruption in the Judiciary and Prosecution in Serbia"
, which are very negative with regard to the situation in the judiciary.
2. 
Laws are generally adopted under emergency procedure without public debates, which results in poor-quality laws and leads to frequent amendments; therefore the Council proposes that laws not be adopted under emergency procedure as a rule and that this happen only exclusively, when the requirements for such a procedure are met, and that the provisions of the Government Rules of Procedure regarding public debates be applied.

3. 
The Law on Public Notary Service is vague, imprecise, incomprehensible and contrary to systemic laws which are the basis of the competences of notaries public; consequently, the part of the Law that refers to the activities of notaries public must comply with systemic laws, because this Law cannot give authority to notaries public if, according to systemic laws, this power is given to some other persons, or if it is not even foreseen at all.
4. 
The imperative provisions on the competencies of notaries public regarding non-public documents must be excluded from the Law on Public Notary Service, because the fact that the state bestows public powers on notaries public does make notaries privileged and exempted from competition, and therefore when it comes to non-public documents, other qualified persons must be allowed to perform the tasks entrusted to notaries public.
5. 
The standards and criteria based on which the state is entitled to a share of the profit made by notaries public who do business entrusted by the state must be included in the aforementioned Law. The Council’s view is that it must be a general principle that the State is entitled to have a share of the benefits made by notaries public through the performance of the tasks entrusted to them. The lack of this general principle will enable persons performing the duties entrusted to them by the state to make a fortune on the basis of the monopoly to perform such duties entrusted to them by the Government (Serbia and Montenegro Air Traffic Services - SMATSA LLC, NBS, various agencies, etc.).
6. 
State-owned utility companies must apply the Law on Public Procurement in accordance with the opinion of the Public Procurement Administration.
7. 
The competent authorities should examine the connections between the directors of all utility companies in Serbia and bailiffs who are allocated the highest number of cases, because there is a high possibility of corruption with the election of bailiffs, since they had no competition.
8. 
Utility companies are obliged to seek all the data from bailiffs and to determine whether the advance payments in the case of successful enforcements were returned, because there are indications that bailiffs do not return these funds.
9. 
Article 254 of the Law on Enforcement and Security is to be amended so that an objection to a bailiff’s conclusion in utility cases has a suspensive effect, in order to protect citizens from negligent behaviour and work on the bailiffs' part.
10. 
The Ministry of Justice should conduct an inspection of the work of bailiffs and the Chamber of Bailiffs, and check if the enactments of the Chamber are harmonized with the laws, in the light of the statements made in this report.
11. 
A percentage of the income of bailiffs to be paid to the budget of the Republic should be determined on the basis of clear and realistic standards and criteria, in the light of the monopolistic position they have in the performance of the entrusted public service.
VICE PRESIDENT OF THE COUNCIL
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